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Arising out of Order-in-Original No. 80/JC/LD/2022-23~:26.12.2022 , issued by The
Joint Commissioner, CGST & Central Excise, Ahmedabad North

31476-lcbaf cnT ~ "qcf "9m Name & Address

1. Appellant
Vikas Nitinkumar Shah HUF,W19, Nilkanthvarni, Ghanshyam Nagar,Subhash
Bridge Naka,Ahmedabad - 380013

2. Respondent
The Joint Commissioner, CGST & Central Excise, Ahmedabad North,Custom

House, 1st Floor, Navrangpura, Ahmedabad-380009
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

sqrtratrgnerur 3ma
Revision application to Government of India :

(4) tu sql z[ca 3rf@,fr, 1994 c#r 'e1ffl 3Tac1 ,:fm ™~ 1=fTlicYIT cB" GfR ll ~
'e1ffl "cbl" '3""9"-'el"ffl cB" ~~ CJ•Fgcb · cB" 3iafa grteru am4a=r 37fl Pera, and «#EI, fcRfr
iarau, Rlua Ram7T, a)sf fr, Rat lq +a, ia mf, +{ Rec6 : 110001 cBl" c#I" "Gll"Tl"
afeg1 '
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(i) df? Ia t zf # mmsra Rt sf mar fa#t gar u ara arr h
m fa5Rt sgr a aw quern i ma a a s; if ll, m fcRfr 'l-1°-sPII'( m~ ll -=c:rm-
cffi fcln:TT cbl-<\'.511~ ll m fa4t quenIr at ma as 4fan @hr ge st
(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse o · stora e whether in a factory or in a warehouse.
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'i:fffif CB' ~ fclRfr ~ <lT m if PlllfRla l=!@" ~ <lT l=!@" CB' Fc!Pii-!f01 if sq}tr gena ma u
~~ CB' 1w: CB' l=ff1=@ if "Gil° 'i:fffif as ft r; t 7er Ruff at

(A)

(B)

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

zuf ze mr gra fag R@ rd # ars (1qr zr per at) frmm fcITTrr 1fllT ~ 61" I

In case of goods exported outside India export to Nepal. or Bhutan, without
payment of duty.

3if sq4a #l sadyc # 'ljl@R k fry wit set #Ree rr aln&sith am# wit zr
errr gi Pru a gaRa sigma, arfta err qRa at mu u ur a faa arf@Rm (i 2) 1998
'cfRT 109 IDxT~~ TfC! 61" I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and sych
order is passed by the Commissioner (Appeals) on o'r after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

(1) i4la snra zea (srft) Ruma6), 2oo1 # fa o siafa Ra[Re ua in <ye at
mwrr i, hfa arks uR om?r hf fa#ta fl l=JR-f CB' 'lfrm. ~--3001 ~ 3m ~ ctr
at-t ufai rer sf arr4aa fr utar afg1 Ur arr arr g. nl grfhf # aifa err
35-~ if~~ CB' :f@Rad # er €tn-6 arar a6t >i'fa- 'lfr 611T ~ I

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 an.d Order-ln-Appeaf. It
~hould also be accompanied by a copy of TR-6 Challan evidencing payment o't
prescribed fee as prescribed under Section 35-'EE of CEA, 1944, under Major
Head of Account. ·

(2) [fear am4aa mer usj icraa ga ala qt art a if 'ffi ffl 200/- ffi 'T@R
ctr \JJ'fq 3tR usf iaaa ga car k suar st m 1 ooo1- ctr -ctrn 'TTTfFl ctr \JJ'fq ,

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/,. where the amount
involved is more than Rupees One Lac.

tr zyc, 4tu surd zycn vi hara 3rfl4tr mrnrf@raw a ufr 3r4ta-­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #truniye ar@fr, 1944 ctr mxl" 35-fll'/ 35-~ CB' 3'@1'@:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :- .

() saffra aRoa 2 («)a jaga1 rarat t 3rftc, rfcit # ma ii v#tr zyc,
hr snla yca vi hara 3r4ltd +mn@raw (Rrec) #t ufa 2#tr f)fear,
rsrnae 28 41el, sag,1f} 4GT,3/al ,Ty1I7,&In1I -so0o4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appell;qte Tribunal shall be·filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) zuR? sa mar i a{ pa sn?vii nr arr hr & it vet •sir a fr ) cpf :f@R
sqfa ant fhat st a1R gr as a sha gg ft f far udl arfaa fg
qenfenfa 3fl#tr nnf@rair at ga 34ta atrwar al ga am4a fhzn urar &l
In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each. ·

(4) arzrcrzu zrca 3ff@nu 1g7o zgemt vizier dt~-1 sifa feffRa fay 3Jar alam«a Ire 3mat zuenfenR fvfzu mmRT 3mag r@ta 4l gm gf 4 56.so h
cpT urzIrru gyca fea Gr @tr a1Reg I

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

za ail if@ra mi at m?fUT ffi ~ frrwrr .ctr ail ft szn ant#ff fan mar ? it
fr gca, tu Gural zers vi hara a9tr urn@raw (raff@f@) fr, 1982 A
Rafe« &

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) tfh za, la 6area zyc vi tar 3r@4ta nnf@raw (Rrtez), # 4R srftal
1=fr=@ 11 cpcfc5q lWT .(Demand) gi s (Penalty) cpf 1o% [a am an atfaf a 1araifh,
3ff@rearqs o ails suu & I(section 35 F of the Central Excise Act, 1944, Section 83 &

Section 86 of the Finance Act, 1994)

44dusncansit taraa 3ta+fa,mfrz@tu afarat "J'.!1ll"(DulyDemanded) -
(i) (Section)~ 11DW~f.:rmt«fxffer; .
(ii) fw:rr TTffi'f~~ qftxffer;
(ii) rd2Ree fail}ft 6ha2azf.

e uqfsa v«if@a3r@la uz@ qawar a6tgar }, sn@tr atfeaeat a fr; qfrf4I
~Tj"qfi .

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
. confirmed by the Appellate Commissioner would have to be pre-deposited,

-0- -a1~~.~!'0·~ provided that the pre-deposit amount shall not exceed Rs.1 O Grores. It may be$ • "?yoted that the pre-deposit is a mandatory condition for filing appeal beforegt 4%3 ;STAT. seston 3s C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
? &± :3te Finance Act, 1994)
t"o.-.,, _-;.""✓-../// nder Central Excise and Service Tax; "Duty demanded" shall include:

"'"0 ,.. ~\}-1'o · (i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken; .
(iii) amount payable under Rui'e 6 of the Cenvat Credit Rules.

zr or?r #uf an@lafraur#rwies srrar zyeau au Raif glliiRugye+
h 1o4rarrr sitzi baaausRaif@alaavsk 1o4arr ulraftl

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute."

(5)
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ORDER IN APPEAL

M/s. Vikas Nitinkumar Shah (HUF), W-19, Nilkanthvarni, Ghanshyam Nagar,
Subhash Bridge Naka, Ahmedabad-380013 (hereinafter referred to as 'the appellant')
have filed the present appeal against the Order-in-Original No. 80/JC/LD/2022-23 dated
26.12.2022, (in short 'impugned order) passed by the Joint Commissioner, Central GST,
Ahmedabad North (hereinafter referred to as 'the adjudicating authority). The appellant
were engaged in providing taxable service without taking registered.

2. The facts of the case, in brief, are that on the basis of the data received from the
Central Board of Direct Taxes (CBDT) for the F.Y. 2016-17, it was noticed that the
appellant in the ITR/Form-26 AS has reflected taxable income on which no service tax
was discharged. Letters were, therefore, issued to the appellant to explain the reasons
for non-payment of tax and to provide certified documentary evidences for said period.
The appellant neither provided any documents nor submitted any reply justifying the
non-payment of service tax on such receipts. The detail of the taxable income is as
under;

Table-A

1,08,72,552/­

tax rate Service Tax liability .

.-. . .
5%
-- --------------------

F. Y. Value as per Service
/TR/Form 26AS

·--------2016-17 7,24,83,683/­ 1
. .--.

2.1 A Show Cause Notice (SCN) No. STC/15-234/OA/2021 dated 23.04.2021 was
therefore, issued to the appellant proposing recovery of service tax amount of
Rs.1,08,72,552/- along with interest under Section 73(1) and Section 75 of the Finance
Act, 1994, respectively. Imposition of penalties under Section 77(1)(a) & 77(1)(c), 77(2)
and Section 78 of the Finance Act, 1994 were also proposed.

2.2 The said SCN was adjudicated vide the impugned order, wherein the service tax
demand of Rs. 1,08,72,552/- was confirmed alongwith interest. Penalty of Rs. 10,000/­
each under Section 77(1)(a), 77(1)(c) & 77(2) and penalty of Rs. 1,08,72,552/- was also
imposed under Section 78 of the F.A., 1994.

3. Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant preferred the present appeal on the grounds elaborated below­

» The Appellant submits that the adjudicating authority failed to appreciate that
appellant has submitted following documentary evidence/relied upon judgments
to prove that activity carried out by the appellant amounts to 'manufacture' under
section 2 (f) of the Central Excise Act, 1944 and that they are not liable to service
tax. Ready Mix Concrete (RMC) manufactured at the site on job work basis will not
even fall under Works Contract service in terms of Fin cannot
be subjected to service Tax under Works Contract servi

4
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► The Appellant is engaged in manufacturing activity of Ready Mix Concrete (RMC)
which cannot be covered under Works Contract. Even if there is contract of Works
.C_ontract.it is basically for the purpose of VAT Act, service tax cannot be applied in
the present transaction of manufacture and' sale of goods in. terms of Section 2(f)
of Central Excise Act, 1944. In support of their contentions, they relied on
following decisions to prove that activity carried amounts to 'manufacture" under
Section 2 (f) of the Central Excise Act, 1944 and hence they are not liable to
service tax.

o Wagad Infra projects Pvt Ltd SERVICE TAX Appeal No.11157 0f2018-DB
.o GMK Concrete Mixing Pvt. Limited vs. Commissioner of Service Tax ­

2012 (25) STR 357 (Tri. Del.)

o Commissioner vs. GMK Concrete Mixing Pvt. Limited - 2015 (3 8) STR JI 13 (SC)
o Vikram Ready Mix Concrete (P) Limited vs. Commissioner of S.T.,Delhi- 2016

(42) STRJ282 (Supreme Court)
o ACC Limited vs. State ofkKamataka.- [2012] 52 VST 129 (Kar.) ­

► Ready Mix Concrete (RMC) 111anufactured at the site· on job work basis will not
even fall under Works Contract service in terms of Finance Act, 1994 and cannot
be subjected to service Tax under Works Contract service. Manufacture of Ready
Mix Concrete (RMC) falls under CETH No. 38245010 of the C. Ex. Tariff Act 198.5 •
during the F.Y 2015-16 (February 2016 to March 2016) and 2016-17 and F.Y 2017­
18 (up to June 2017). The appellant was registered with Central Excise department
having C. Ex. Registration No. AAJHV4901LEM001 cit. 08/02/2016 during the
F.Y.2015-16 (during the period February 2016 to March 2016) and also filed

. .

Quarterly ER-3 return for the period January 2016 to· March 2016. Appellant
.has paid C. Ex. Duty @2% as provided by Notification No. 01/2011 C.E. Sr. No. 46
on such manufactured-of Ready-Mix Concrete (RMC).

! .
'

► In terms of Notification No.12/2012-Central Excise, dated the 1i11 March, 2012
amended vide Notification No. 12/2016-Central Excise dt. 01/03/2016, whereby
Ready Mix Concrete (38245010) manufactured at site of construction for use in
construction work at site is being fully exempted from Excise duty vicl.e
Notification No. 12/2012 dt. 01/3/2012 as amended by Notification No. 12/2016
cit 1/03/2016 Sr. No. 144. Hence Ready Mix Concrete (S.H.No.38245010)

. . !
manufactured at site of construction for use in construction work at site was
attracted NIL duty w.e.f. 01/03/2016. Ready Mix Concrete (S.H.No.38245010) is
excisable ·goods and are subjected to Excise duty and appellant has paid C. Ex.
Duty @2% as provided by Notification No 001/2011 C.E. Sr. No. 46 during the
perlqd F.Y. 2015-16 during the period. February 2016 to March 2016.

► Negative List at Section 66D at clause (f) covers 'any process amounting to
rnanufacture or production of goods.' As per Section 65B (40) "process
amounting to manufacture or production of goods" means a process on which
duties of excise are leviable u/s 3 of the Central Excise Act, 1944 (1 of 1944.) or• . ~

a,Ed a,the Medicinal and Toilet Preparations (Excise Duties) Act,1955" (16 of 1955) or a %en.g,,
process amounting to manufacture of alcoholic liquors for. human consume~ggj. $?
opium, Indian hemp and other narcotic drugs and narcotics on which cluti ~ .· -~·r.;,;; · g,~,

$7 t .os % ,Gs°

I.
I
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excise are leviable under any State Act for the time being in force. Therefore, the
above phrase 'processes amounting to manufacture or Production of goods' ha5
.been defined in Section 65 of the Act as a Process on which duties of excise are
leviable under Section'3 of the Central Excise Act, 1944 (1 of 1944). The job work
done by the appellant is covered within clause (f) of section 66D of the finance
Act, 1944 and Exempted from service tax under Negative List:­

>> Section 2(f) of Central Excise defines "manufacture" includes any process,- i.
incidental or ancillary to the completion of a manufactured product; ii. which is ·
specified in relation to any goods in the Section or Chapter notes . of the First
Schedule to the Central Excise Tariff Act, 1985 (5 of 1986) as amounting to
manufacture; or iii. which, in relation to the goods specified in Third Schedule
involves packing or re-packing of such goods in a unit container or labelling or re­
labelling of containers including the declaration or alteration of retail sale price on
it or adoption of any other treatment on the goods to render the product
marketable to the consumer, and the word "manufacturer" shall be construed
accordingly and shall include not only a person who employs hired labor in the
production or manufacture of excisable goods, but also any person who engages
in their production or manufacture on his own account;

► Thus the job work done by the appellant complies with the provisions of section·
2(0) of the Central Excise Act, 1944 and are covered within the meaning of
Manufacture. Which is also exempted under clause (f) of Section 66D (Negative
List) of the Finance Act, 1994.

► The definition of Works Contract under Service Tax in Section 65 (54) and also
·refer to Section 65(105) (zzzza) which provides definition of taxable service. From
the definition of works contract under service tax, manufacturing and sale of
excisable goods is not covered under Works Contract. The appellant submitted
that in various cases, assessee has treated the transaction to manufacture of
Ready Mix Concreate (RMC) with pumping and laying as Works Contract even the
verdict of the Hon'ble Tribunal is upheld by the Hon'ble Supreme Court in favour
of the assessee in the case of GMK Concrete Mixing Pvt. Limited vs. CST. - [2012 ·
(25) STR 357 (Tri.)] 2015 (38) STR J113 (SC); UItratech Concrete vs. CST. - 2016 (44)
STR274 (Tri. Del.). They also relied upon on the following judgments:­

o 2016 (42) STR 866 (Tri.) - Vikram Ready Mix Concrete (P) Limited vs. CST-
2016 (42) STRJ282.

o 2018 (11) TMI 1470 - CESTAT Chennai - CCE vs. Larsen & Toubro Limited

► The government extended the exemption to RMC by amending the entry no.144
of S1. No.12/2012-CE dated 17.03.2012 vide ·Notification '12/2016-CE dated

01.03.2016 w.e.f 01.03.2016. As a result, appellant had surrendered and deposited
original copy of Registration certificate Arv4a EM001 Dt.08/02/2016 in'
terms of the provision of Rule 9 of .f. 01/04/2016. Copy
submitted for reference. ,wee

6
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► They claim they, are not liable to pay any ·penalty/ interest as amount of duty
demand and confirmed is not required to be paid on the grounds mentioned
herein above. ·

5. I have carefully gone through the facts of the case, the. impugned order passed by
the adjudicating authority, submissions made by the appellant in the appeal
memorandum, additional written submission and those made during personal hearing.
The issue to be decided in the present case is as to whether the service tax demand of.
Rs.1,08,72,552/- alongwith interest and penalties, confirmed in the impugned order
passed by the adjudicating authority, in the facts and circumstances of the case, is legal
and proper or otherwise.

;

4. Personal hearing in the matter was held on 11.08.2023. Shri Harshadbhai G. Patel,
Advocate appeared on behalf of the appellant. He handed over the additional written
submission with supporting case laws. He reiterated the submissions made in the Appeal
Memorandum. He submitted that the appellant was manufacturing Ready Mix Concrete
(RMC) as per orders from the clients. The same amounts to manufacturing which was
excisable in the previous years but clue to issuance of exempted notification, it became
exempted and they had surrendered their excise registration. The notice has been
issued on the basis of ITR data without verifying the nature of service. The adjudicating
authority rejected their claim only because they had not submitted the works contract.
The appellant has ·now submitted the same alongwith invoices during the relevant
period and those of the previous 'period, where excise duty was applicable. They have
also submitted a copy of register and VAT returns, The appellant was involved in the
activity of manufacturing and sales of goods and did not provide any service, hence are
not liable for service tax. He further drew attention to the copy of the work order,
wherein it is dearly mentioned that they are liable to VAT, but the service tax exempted.
Therefore, even if it is considered to be service, but being provided for Sardar Sarovar
Narmada Nigam Limited, water projects, the same still remains exempted under the
Mega Notification No.25/2012-ST. The impugned order is therefore liable to be set­
aside.

The demand pertains to the period F.Y. 2016-2017.

6. It is observed that the. entire demand in the SCN has been raised based on the
income data shared by the CBDT and on the differential income on which no service tax
was paid by the appellant. The appellant in their defense reply to the SCN filed before
the adjudicating authority stated that they are engaged in the manufacture of RMC
falling under CETH-38245010 of the CETA, 1985. They manufactured RMC on contract
basis during the FY. 2015-16, 2016-17 and 2017-18 (upto June, 2017) and while .
supplying the said product they also undertook "the activity of laying RMC using concrete
pumping at the site of the principal Buyer of RMC. They had. earned income fromi
manufacturing of RMC on contract or job work basis which they have declared in Profit
& Loss Account and Form 264S. They claim that they are holding Central Excise
Registratio1i No.AAJHV4901LEM001 dated 08.02.2016 and have also filed the quarterly -.
ER-3 return for the period January, 2016 to March, 2016; that they had paid duty @2% ~s27%,
per sr.io 46 of the Notification No. 01/2011-CE, however, wide Notification No.12/20'$$°. "3
CE dated 01.03.2016 the RMC manufactured at site was exempted from excise t,.,, .}l

7 "o «
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hence they surrendered their registration in terms of Rule - 9 of the CER, 2002. They
claim that since the above activity amounts to manufacture, the same is covered under
clause (f) of the Negative list introduced vide Section 66D.

6.1 The adjudicating authority observed· that as per Form 26AS for the F. Y. 2016-17,
the amount credited and the name of the TDS deductor is as under:-

Details of Form -26AS
Section under which
TDSdeducted
194c
194C

Name of TDS Amount
deductor paid/credited
Bygging India Ltd. 7,00,375/­
ITD Cementation 7,17,83,308/­
India Ltd.
Total 7,24,83,683/­

6.2 The adjudicating authority however ~eld- that the appellant failed to produce- the
copy of contract entered between the above clients, invoices, ledgers etc therefore the
benefit claimed by the appellant cannot be extended to them. He therefore confirmed
the entire demand. The appellant now before the appellate authority has submitted the
Work Order between the appellant (Proprietor of the Sharad Infra Projects) and ITO
Cementation India Ltd., Sales;Register, Bill of exchange issued to M/s. Bygging India Ltd,
Commercial Retail Invoices etc.

6.3 On scrutiny of the above documents submitted by the appellant, it is observed
that the appellant has entered a contract with M/s. ITO Cementation India Ltd. As per
Work Order No. WRK 40155 dated 22.11.2016, the scope of work order was to supply .
RMC IS 456 2000 providing and laying RMC Gr Ml0 to M50 at Devbhumin Dwarka
project including ingredients like coarse and fine aggregates, sand admixtures except
cement & water as per approved mix design. It also mentions that the value of the
contract/contract price is inclusive of VAT @0.5% and service tax is exempted for the
project and TDS 2% is applicable. Similarly they produced various Commercial Retail
Invoices raised to M/s. Bygging India Ltd which is in connection with supply of Ready
Mix Concrete (RMC) to M/s. .Bygging India. Ltd under Work Order dated 15.10.2016 at
RSPL Chemical Complex, Dwarka. Similar commercial invoices raised to M/s. ITD
Cementation India Ltd were also submitted which I find were either for supply of RMC or
for laying and providing RMC at their site. They also submitted Form 217 (Audit Report
under Section 63 of Gujarat Value Added Tax Act, 2003) reflecting the payment of VAT
and Central Excise Registration Surrendered and the letter informing that the registration
is surrendered as RMC manufactured by them at site are fully exempted vide Notification
No. 12/2016 dated 01.03.2016 (Sr. 144). On scrutiny of aforesaid documents, I find 'that
the appellant was manufacturing RMC and supplying the RMC and at time also
undertook the activity of laying the RMC at the site of the buyer of RMC.

6.4 As .per Section 2(f) of CEA 1944, "any process incidental or ancillary to the
completion of a manufacturedproduct' would amount to manufacture. I find that the
entire activity of manufacturing of RMC is man"7#g7tog;erms of central Excise Act,
1944. The appellant used ther own raw mater~el 'sata,, red final product RMC

.8 =s. z
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which is a excisable goods classifiable under CETH 3824.20, which is not under dispute in
terms of C.B.E. & C. Circular No. 601/38/2001/CX, dated 20-11-2001 and Hon'ble
Supreme Court judgment in the case of Larsen & Toubro v. CCE - 2015 (324) E.LT. 646
(S.C.).· Accordingly, the appellant have taken the registration and have been paying
Central Excise duty on RMC' and have also filed Quarterly ER-3 return for the period
January 2016 to March 2016. They' had been paid duty @2% as per Sr. No. 46 of the
Notification No.01/2011-CE, however, vicle Notification No.12/2016-CE dated 01.03.2016,
the RMC manufactured at site was exempted from excise duty hence they surrendered
their registration. Merely because the appellant has surrendered the Central Excise

. registration does not make them liable to pay Service Tax under Finance Act.

6.5 I find that the term 'service' is defined under clause (44) of section 65, which
excludes the transfer, delivery or supply of any goods which is deemed to be a sale
within the meaning of clause (29A) of Article 366 of the constitution (which deals with
tax on sale & purchase of goods). Relevant extract is re-produced:­

(44) · "service" means any activity carried out by a person for another for
consideration, and includes a declared'service, butshall not include
(a) an activity which constitutes merely,-
(i) a transfer oftitle in goods or immovable property, by way ofsale, gift

or in any other manner; or
·(ii) such transfer, delivery or supply ofanygoods which is deemed to be

a sale within the meaning of clause (294) of Article 366 of the
Constitution, or
a transactionin money or actionable claim;
a provision ofservice by an employee to the employer in the course
ofor in relation to his employment-

(c) fees taken in any Court or tribunal established under any law for the
time being in force.

Thus sale & purchase of goods are not cover·ecl under the above definition of service.

6.6 Further, I find that in terms of Section 66- Negative List under clause (f)
"services by way of carrying . out any process amounting to manufacture or
production of goods excluding alcohol liquor for human consumption" are
excluded from the levy of service tax. The phrase 'processes amounting to manufacture·
or production ofgoods' has been defined in Clause (40) of Section 65 of the Act as a
process on which duties of excise are leViable under Section 3 of the Central Excise Act,
1944 (1 of 1944) or any process amounting· to manufacture of alcoholic liquors for
human consumption, opium, Indian hemp and other narcotic drugs and narcotics on
which duties of excise are leviable under any State Act for the time being in force. Thus,
the process which amounts to manufacture was not considered as a taxable service as
was. included in the negative· list. However,· Clause (f) & Clause (40) were omitted vide
Finance Act, 2017 with effect from 31.03.2017. But considering the period of dispute in
the present appeal (F.Y. 2016-17),I find that the activity of manufacturing, supplying and
laying Ready Mix Concrete at client's site is a manufacturing activity hence covered
under negative list. Since the vtly taxable service, .service tax thereof cannot
be levied on the same. Th ervice tax demand on said activity is not ·
sustainable on merits.

(Iii)
(b)
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6.7 It is observed that Hon'ble CESTAT, WEST ZONAL BENCH, AHMEDABAD in the
case of M/s. WAGAD INFRAPROJECTS PVT. LTD - 2022 (59) G.S.T.L. 95 (Tri. - Ahmd.) has
held that;

"12. From the above definition, it is clear that manufacturing activity of RMC
cannot be covered under Works Contract by any stretch of imagination
Therefore, even though there is contract of Works Contract basically for the
purpose of VAT Act cannot be applied in the present transaction of
manufacture and sale ofgoods in terms of Section 2) of Central Excise Ac
1944. The department has very much accepted the activity of the appellant as
manufacturing and collected the excise duty on the entire value of RMC which
includes the pumping and laying of RMC at site. Therefore, the department
cannot take two stands, in one handmanufacturer for demanding excise duty
and on the same activity, on the other hand demanding service tax under
Works Contract.

13 to 18 XXXX

19. As per our above discussion and findings, we are of the clear view
that activity of the appellant is entirely of excisable activity. Therefore,
the same will not fall under Work~ Contract service in terms of Finance
Act, 1994. Accordingly, the demand of service tax raised under Works
Contract service is clearly not sustainable. Therefore, the impugned order is
set aside, appeal is allowed with consequential relief, if any, in accordance with
law."

6.8 It is observed that the department either in the SCN or in the impugned order has
not classified the above activity of the appellant. In fact, the demand has been· raised
merely on the basis of the income reflected in Form 26AS. The appellant has been
manufacturing and supplying RMC. As per the nature of product,. it is necessary to
supply RMC in a specialized container and after reaching at the customer's site RMC is.
delivered by carrying out the process of pouring, pumping and laying of concrete at the
customer's place. The RMC cannot be unloaded at a particular. place and thereafter
shifted the same to the particular place at site. In the Works Order submitted, the
Transportation Terms clearly mentions that the appellant shall transport the Concrete
Mix from the place of mixing to the place of work with their transit mixture. Due to
peculiar nature of RMC, it is unavoidable to deliver at particular place where the RMC is
required to be laid-down. I find that the value of the contract clearly includes all the
activities particularly when the value of such activities is integral part of the assessable
value, which is determined in terms of Section 4 of Central Excise Act, 1944. The activities
cannot be vivisected for the purpose of charging service tax on the same activity which is
part and parcel of manufacturing· activity. In view of this settled position, I find that
merely because the appellant has earned income on which TDS was deduction as per the .
contract, cannot be a ground to demand service tax especially when the contract clearly
states that the above contract is exempted tro·m s ·~-..... t VAT as well as TDS shall
be deducted as per applicable rate. The appe paying central excise

10



'is«±, .
+. i s F.No.(iAPPL/COM/STP/1503/2022

duty due to the fact that they were availing .exemption in terrns of Notification
No.12/2016~CE dated 01.03.2016. ·

7. Hon'ble Apex Court dismissed the departmental appeal filed in the case of GMK
Concrete Mixing Pvt. Ltd -[Commissioner v. GIK Concrete Mixing Pvt. Ltd. - 2015
(38) S. T.R. 1113 (S.C.}J and held that no taxable service involved in supply of RMC.
Relevant para of the judgment is re-produced below:-

"4, Having gone through the records of the case, we are of considered opinion
that the appeal, being devoid of any merit, is liable to be dismissed and, is
dismissed accordingly. No costs.
Ordered accordingly."

The Appellate Tdbunal in Its impugned order had held that appellant was
engaged in preparation of Ready Mix Concrete (RMC}. While carrying out
such dominant objects other .ancillary and incidental activities were also
carried out. Contract between the parties was to supply ReadyMix Concrete
(RIC) but not to provide any taxable service. Financect, 1994 not being a
law relating to commodity taxation but services are declared to be taxable
under this law, the adjudication made under inistake of fact and law fails. 11

8. In light of above the above judgments and settled law, I set-aside the impugned
order confirming the service tax demand of Rs.1,08,72,552/- alongwith interest and
penalties and allow the appeal filed by the appellant.

I . .i .
!-·..
I .
I
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"±.A
(Rekha A. Nair)- I
Superintendent (Appeals)

CGST, Ahmedabad

By RPAD/SPEED POST

To,.
M/s. Vikas Nitinkurnar Shah (HUF),
W-19, Nilkanthvarni,
Ghanshyam Nagar, Subhash Bridge Naka,
Ahmedabad-380013
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9. a1fl#af tuaR& zrflaa fRuera 5q#aaafrstar?
The appeal filed by the appellant stands disposed off in above terms.



The Joint Commissioner,
CGST, Ahmedabad North
Ahmedabad
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Respondent

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Commissioner, CGST, Ahmedabad North.
3. The Assistant Commissioner, CGST, Division-VII, Ahmedabad North.
4. The Assistant Commissioner (H.Q. System), CGST, Ahmedabad North."oruploading the OIA)
~5Guard File.
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